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IN THE

UNITED STATES

Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

WILLIAM M. TULL, DORA MAY
SEELEY and ERNEST B. TULL,

Appellants,

v.

LUCIUS B. NASH and LUCIUS G.

NASH, co-partners, doing business as

Nash & Nash,

Appellees.

> No. 1189

On Appeal from the United States Circuit Court, for

the District of Washington, Eastern Division

Brief of William L. Tull, Dora May Seeley and Ernest

B. Tull, Appellants, on Motion to Dismiss.

We take up the various matters hereunder in the same order

in which they are considered in the brief of Nash & Nash,

appellees.



1.

The bill in this action sought partition of certain property

and an accounting between co-tenants. It also made all lien or

other claimants parties, in accordance with the express provisions

of the statutes of Washington.

His Honor, Judge Hanford, entered a decree on the main

cause as to partition and accounting. This was appealed from

by the German Savings and Loan Society, and the decree affirmed

by this Court by opinion handed down on March 6th, last. A

separate decree was entered covering the claim of Nash & Nash

against the three Tull children (Record, p. 175), and this appeal

is from that decree. A reading of the decree will show that the

only persons who have or can have any interest in the decree are

the three children who are appellants and Nash & Nash who are

appellees and who were duly served with citation on appeal.

Colcr v. Allen, 114 Fed., 609.

Lewis, Murray, Dormitzer, and the Exchange National Bank

were also lien claimants below. While the record here does not

show, we may state for the information of the Court that a

decree was entered below in favor of Murray, and a decree in

favor of the Exchange National Bank, both on May 23. 1904,

while no decree lias vet been enured with regard to either Lewis

or Dormitzer.

II.

The decree below in favor of Nash & Nash was entered on



May 23, 1904 (Record, p. 175). The appeal therefrom was

allowed November 18, 1904 (p. 181).

On December 12, 1904, Judge Hanford entered an order ex-

tending the time for filing transcript of record on appeal until

February 25, 1905 (p. 186), and on February 23, entered another

order extending the time to March 30.

Both of these orders were duly filed in the Court below, cer-

tified copies were included in the transcript, and in addition we

have had the original orders sent up with the transcript and they

are now on file here.

While the rules provide that such orders shall be filed with

the clerk of this Court, no time is provided when they shall be

filed. The custom has been in many cases to include them in the

transcript of the record filed here and that is what we have done.

On March 1, 1905, the precipe for the transcript on this

appeal was filed with the circuit clerk for the District of Wash-

ington, Eastern Division (p. 188). On March 2, the law went

into effect dividing the state of Washington into two districts.

According to the law the District of Washington went out of

existence, except for certain criminal proceedings, and it was

a question whether this cause was transferred to the Eastern

District of Washington or to the Western District of Wash-

ington.

For reasons hereafter given, we concluded it was transferred

to the Western District of Washington and therefore had the
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transcript certified by A. Reeves Ayres, Esq., the clerk of the

Western District of Washington, who was also the circuit clerk

of the District of Washington, to whom the precipe was given.

But in order to avoid any question, on March 24, 1905, Judge

Gilbert of this Court entered an order extending the time for

filing the transcript until May 15, 1905 (p. 1), and again on May

6th entered an order extending the time to July 1. On May 8,

an order was entered in this Court granting leave to appellants

to withdraw transcript for further certification. And the tran-

script has been refiled here duly certified by Frank C. Nash,

circut clerk for the Eastern District of Washington (p. 225).

The transcript is duly filed here, duly certified by A. Reeves

Ayres, who was clerk of the District of Washington and is clerk

of the Western District of Washington, and by Frank C. Nash,

who is clerk of the Eastern District of Washington.

Everything has been done and every precaution taken that is

possible in the case, and we believe every step required by the law

and the rules has been complied with. But even if it had not

been, the Supreme Court has held that an appeal would not be

dismissed if the transcript was seasonably filed in the Appellate

Court before the motion to dismiss was filed.

Sparrow v. Strong, 3 Wall., 97

;

U. S. v. Vigil, to Wall., 423.

We desire to say a word with regard to which Court this

cause was transferred by the Act of Congress.
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In the case of Hatfield v. King, 186 U. S., 178, the Supreme-

Court passed upon the law dividing West Virginia into two dis-

tricts, in which law the proviso regarding cases submitted, etc.,

was exactly as our law. (We call attention to the fact that the

quotation in the brief of Nash & Nash, on page 4, is defective.)

That part of that act is as follows : "Provided, That all motions

"and causes submitted, and all causes and proceedings, except

"criminal, including proceedings in bankruptcy, now pending in

"said judicial district of Washington, as heretofore constituted,

"in which the evidence has been taken in whole or in part before

"the present district judge of the judicial district of Washington

"as heretofore constituted, or taken in whole or in part and

"submitted and passed upon by the said district judge, shall be

"proceeded with and disposed of in said western judicial district

"of Washington as constituted by this act."

In the case cited, the Supreme Court said, on motion to amend

decree and send the cause to the district in which the property was

situated : "We did not feel constrained by the terms of the act

"to remand the case to the southern district [in which die property

"was situated], but, on the contrary, as by the proviso, motions,

"and causes submitted, in which the evidence had been taken in

"whole or in part, that is to say, matters in gremio, were to be

"proceeded with and disposed of in the northern judicial district,

"we regarded that proviso as broad enough to permit the course

"taken by us in the order made.

"While it may be said that a <=uit is pending even after decree



"rendered, yet the words 'now pending," used in the 8th section

"literally apply to cases remaining unheard and undecided, and

"no particular provision was therein made in reference to cases

"pending on appeal."

The Supreme Court sent the case, as we ask in this case, to

the Judge who had heard it below.

It seems to us that the provisions for cases which have been

submitted and passed upon, could scarcely apply to any cases

except cases on appeal, and was intended to cover such cases,

and the Supreme Court so applied it, but in addition we insist

that this case is now pending in the Court below, as is shown 1>\

the following

:

(i) The decree in the main cause (Record Cause No. 1096,

p. 410 et scq.) orders that the property be sold by W. J, C. Wake-

field as Special Master, and that the proceeds thereof "be deposited

"in the registry of this Court, to be distributed by this Court

"according to the respective interests of the parties therein."

(2) It further provides for the rents and profits of the prop-

erty up to April 1. KJ04, and directs that the rents and profits

from that date "until the time of tin- sale, shall be hereafter com-

"puted and determined by this Court at the time of the distribu-

tion of the money arising from said sale."

(3) It Further provides for confirmation of the sale by the

Court, with certain qualifications.
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(4) The decree on this appeal (Record, p. 175) provides for

the sums to be paid Nash & Nash "when due order for distribu-

tion shall be made by this Court."

(5) Both decrees show that in this cause there is a large sum

of money in the registry of the Court below, concerning which no

order has been made, but which the Court will distribute here-

after.

(6) There were five lien claimants duly joined and served.

Nash is decided by the decree herein. The record on appeal does

not show it, but decrees were entered below for Murray and the

Exchange National Bank. But no decree has yet been rendered

with regard to Lewis and Dormitzer. These claims are still pend-

ing with the Court below, and must, under the act, be transferred

to and decided by Judge Han ford.

We submit this is just such a cause as was intended to be

covered by the proviso of the act, transferring the cause to the

Judge who heretofore sat in the cause. If this cause were trans-

ferred to the Eastern District of Washington it would be neces-

sary for Judge Whitson to go through all the work heretofore

done by Judge Hanford, before Judge Whitson could render the

necessary decrees and orders which still must be rendered in the

cause.

III.

We have hereinbefore shown that we have followed a common

custom in sending up in the transcript of record on appeal, the
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orders made by the Judge below extending the time tor filing the

transcript in this Court.

The rule docs not require the order to be filed at any particular

time, and it would seem to be more regular to file those orders

in this Court after the appeal has been regularly docketed here,

as we have done.

IV.

Nash & Nash claim that the record on appeal is incomplete

and have sought to bring up a part of the record on another

matter in this same general cause.

\\ e have moved to strike this so-called transcript for several

reasons.

(i) We claim appellees are too late.

When appellants filed the transcript here, they filed directions

for printing the record. This was duly served on Nash & Nash

March 2J (Record, pp. 2, 3). Clause 7 of rule 23 of this Court

provides that "the adverse party, within ten days thereafter, may

"designate in writing, filed with the clerk, additional parts of the

"record which he thinks material ; and, if he shall not do so. he

"shall be held to have consented to a hearing on the parts desig-

nated by the plaintiff in error or appellant."

Nothing whatever was said or done by Nash & Nash until they

filed this motion on May 1, after briefs of both parties had been

filed. \\ e submit tlii- was too late and thev are bound by the rule.
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(2) We maintain the record sent up by appellants is com-

plete.

The certificates of Clerks Ayres and Nash both recite that the

transcript we have sent up is complete.

It was held by the Supreme Court that the certificate of the

clerk is prima facie evidence that the transcript contains all the

record on appeal, and that a motion to dismiss would be denied.

Rio Grande v. Otis, 19 Wall., 178.

There were five lien claimants below, all of whom put in testi-

mony regarding their claims. Dormitzer was one of these. His

claim was separate and distinct from the Nash claim. When the

testimony was taken, Judge Nash insisted that the testimony on

these various lien claims had no connection with their claim. He

said, when we wanted to so use it, "I don't want the record in

"this case here encumbered, our part of it, with anything that

"concerns any other portion of the case ; we are separat< and

"independent here."

(Record, p. 144.)

The record which appellees seek to bring up shows that the

testimony of Dormitzer therein was taken when the only attornevs

present were Dewart representing the children, Robertson repre-

senting Lewis, and Munter representing Dormitzer. Neither

Nash was present nor was anybody present representing Nash.

It is scarcely possible that Nash would allow testimony as a

part of their claim to be taken without their being represented
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at the hearing; and Judge Nash's statement quoted above shows

they not only did not claim the testimony as part of their case,

but insisted it should not he considered.

A pertinent question would be, whose witness was Dormitzcr?

He certainly was not ours, and it would seem to be just as certain

he was not Nash's.

The record itself shows that the record sent up by appellants

was the complete record, and if other matters had been included,

they would have been stricken out by the Court.

In the case of Tattle v. Clatlin. 31 C. C. A., 419, on an ancillary

appeal regarding attorney's fees, just like this, it was held that

where different proceedings are pending below arising in the same

original suit, and an appeal is taken from a decree rendered in one

of them, matters embodied in the record which relate only to the

other proceedings will be stricken out on motion. And the Su-

preme Court has spoken man)- times against allowing extraneous

matters in the record.

(3) The pretended transcript filed herein by appellees should

be stricken ; it is so manifestly incomplete and unfair.

Appellees so-called amended record contains scattering ques-

tions and answers covering about 7 pages of the examiner's report

of about 500 pages.

The record below shows that "Paul C. Dormitzcr. being duly

"sworn on his own behalf, testified as follows." Then his testi-

mony covers pp. 747-04/) of the examiner's report.
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Nash includes less than 7 pages of this testimony in the so-

called transcript. A question here and an answer there. If any

of it is proper, all of the 103 pages must be.

Donnitzer's testimony is full of contradictions, and he, in parts

of his testimony, directly denies much that he says here and much

that is testified to by Nash & Nash on their own behalf. Further-

more, witnesses were called who testified that Donnitzer's reputa-

tion for truth and veracity was bad, and that he was unworthy

of belief. If any of his case goes in, all must go in. None of this

is in the record before this Court, but it seemed necessary to

state in order that the Court should understand the condition

of the facts.

Further, if the testimony of Dormitzer is properly a part of

this record then the record as to all the other lien claimants must

be. They cover about 500 pages of the examiner's report. There

will be found, here and there, all through, a question arid answer,

which refers to Nash & Nash and his clients, but it is the first

time it has ever been suggested that it had anything to do with

the case of Nash & Nash.

Such a record is so manifestly unfair and contrarv to the

rules, that we submit it should be stricken on suggestion of the

facts.

(4) Appellees' proceeding is irregular, their motion to dis-

miss should be denied, and their purported transcript stricken.

The Circuit Court of Appe-ds for the First Circuit took up
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this question of amending the transcript and considered it very

fully in Nashua & Lowell R. Co. v. Boston & Lowell R. Co., 6l

Fed., 237, and we need do no more than refer to that case with a

short quotation

:

"If the party appealed against deems the certificate of the

"clerk irregular, or the transcript incomplete, his remedy is not

"by motion to dismiss, unless in extreme cases ; but he may have

"ample relief by other methods, which have been clearly pointed

"out by the Supreme Court. * * * *

"But the appropriate and ordinary remedy for an appellee in

"the case of a defective transcript is to suggest diminution and

"ask for certiorari, though the Court may sometimes order the

"latter of its own motion. Morgan v. Curtenuis, 19 How., 8;

"Railway Co. v. Dinsmore, 108 U. S., 30; Hoskin v. Fisher, 125

"U. S., 217, 223, and many other cases, of which those cited

"exemplify particular cases. We, therefore, with this full ex-

planation, reaffirm what was said by this Court in the extracts

"given from the former opinion in this case, and also conclude,

"in the absence of any formal suggestion of diminution that we

"have before us all which the Court below considered, with refer-

ence to the question of interest."

Nashua & Loiirll R. Co. v. Boston & Lowell R. Co., 61

Fed., 237.

V.

We have shown that the orders extending time for filing

transcripts were proper and sufficient.
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The rule providing for such orders in this Court is worded

exactly like the provision in the rules of the Supreme Court.

(S. C. Rules 9, Par. i.) And the Supreme Court has decided

that it is sufficient if the transcript is seasonably filed and before

a motion to dismiss is filed.

Sparrow v. Strong, 3 Wall., 97.

U. S. v. Vigil, 10 Wall., 423.

So that under these decisions Judge Gilbert's orders extend-

ing the time would be sufficient under the circumstances, even if

no orders had been entered by Judge Hanford.

VI.

The record sent up was complete as we have heretofore shown.

The precipe shows that whatever had any connection with the

claim of Nash & Nash was ordered included completely. Then

in accordance with the rules of this Court, only those parts deemed

material were printed.

VII.

The claim that the appeal should be dismissed because two

of the appellants put in an affirmative defense and did not file

a cross-bill, certainly seems ridiculous. And in support of the

rule that the answer was sufficient, and that such an objection

cannot be raised the first time in the Appellate Court, if the Court

considers citation necessary, we simply refer to

Coburn v. Cedar Valley L. & C. Co., 138 U. S., 196; and

Moron & Hagerman, 64 Fed., 499.
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viii.

At the argument of the cause, appellants called attention to

the statement of facts in appellee's brief (pp. 14-24), and asked

the Court to disregard the statement and order it stricken. We

are compelled to do this because much of what is stated there is

not in the record, and is not referred to in the record in any way,

and much of what is stated, we regret to say, is contrary to the

facts.

For instance, the statement on page 22 that the Tull children

have not paid the costs is untrue. All the costs incurred on behalf

of the children have been paid from their money in the Court on

specific orders. The Tull children have paid their own costs in

all Courts in this case. Appellees introduced no evidence on the

question, and could not have produced any which would have

supported their statement. We earnestly protest against such an

unfair practice.

We believe we are right in asserting that this cause will be

considered by this Court on the record made. The statement

made by Nash & Nash is not made from the record in the Court

below, but it is a statement of how they would like the record

to be. In this 11 page statement by them there is not a single

reference to the record.

We feel that it would be very unfair to appellants for the

Court to consider this statement at all, and the statement is such

a gross violation of fair and proper practice, that we believe it
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but right for the statement to be ordered stricken, and disregarded

by the Court.

We believe that an examination of the record by this Court

will show that the allegations and contentions of Nash & Nash

are entirely unsupported either by the facts or the law, and we

believe the Court will say the children have proved their case

and that the offer they have made is liberal to the appellees under

the facts, the law, and in equity.

Respectfully submitted,

FREDERICK W. DEWART,
Solicitor for Appellants.




